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§171.61

§171.61 Time and place of filing.

If the petitioner is not satisfied with
a decision of the deciding official on an
original petition for relief, a supple-
mental petition may be filed with the
Fines, Penalties, and Forfeitures Offi-
cer having jurisdiction in the port
where the violation occurred. Such
supplemental petition must be filed
within 60 days from the date of notice
to the petitioner of the decision from
which further relief is requested or
within 60 days following an administra-
tive or judicial decision with respect to
the entries involved in a penalty case
which reduces the loss of duties upon
which the mitigated penalty amount
was based (whichever is later) unless
another time to file such a supple-
mental petition is prescribed in the de-
cision. The filing of a supplemental pe-
tition may be subject to the conditions
prescribed in §171.64 of this part. A sup-
plemental petition may be filed wheth-
er or not the mitigated penalty or for-
feiture remission amount designated in
the decision on the original petition is
paid.

§171.62 Supplemental petition deci-
sion authority.

(a) Decisions of Fines, Penalties, and
Forfeitures Officers. Supplemental peti-
tions filed on cases where the original
decision was made by the Fines, Pen-
alties, and Forfeitures Officer, will be
initially reviewed by that official. The
Fines, Penalties, and Forfeitures Offi-
cer may choose to grant more relief
and issue a decision indicating that ad-
ditional relief to the petitioner. If the
petitioner is dissatisfied with the fur-
ther relief granted or if the Fines, Pen-
alties, and Forfeitures Officer decides
to grant no further relief, the supple-
mental petition will be forwarded to a
designated Headquarters official as-
signed to a field location for review and
decision, except that supplemental pe-
titions filed in cases involving viola-
tions of 19 U.S.C. 1641 where the
amount of the penalty assessed exceeds
$10,000 will be forwarded to the Chief,
Penalties Branch, Border Security and
Trade Compliance Division, Regula-
tions and Rulings, Office of Inter-
national Trade.

(b) Decisions of CBP Headquarters.
Supplemental petitions filed on cases
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where the original decision was made
by the Chief, Penalties Branch, Regula-
tions and Rulings, Office of Inter-
national Trade, CBP Headquarters, will
be forwarded to the Director, Border
Security and Trade Compliance Divi-
sion, CBP Headquarters, for review and
decision.

[T.D. 00-57, 656 FR 53578, Sept. 5, 2000, as
amended by CBP Dec. 07-82, 72 FR 59175, Oct.
19, 2007]

§171.63 [Reserved]

§171.64 Waiver of statute of limita-
tions.

The deciding Customs official always
reserves the right to require a waiver
of the statute of limitations executed
by the claimants to the property or
charged party or parties as a condition
precedent before accepting a supple-
mental petition in any case in which
less than one year remains before the
statute will be available as a defense to
all or part of that case.

APPENDIX A TO PART 171—GUIDELINES
FOR DISPOSITION OF VIOLATIONS OF
19 U.S.C. 1497

Liabilities incurred under section 497, Tar-
iff Act of 1930 (19 U.S.C. 1497), shall be miti-
gated or remitted in accordance with the fol-
lowing guidelines (see also part 148, Customs
Regulations):

1. Violations Involving Dutiable Articles. For
violations involving articles subject to duty
and for which there is no applicable exemp-
tion from duty, the following rules apply:

1. Mitigated Penalty for First Offense. For
violations which are the first offense, where
there is knowledge of the declaration re-
quirements, and where the undeclared arti-
cles are discovered by the Customs officers,
the liabilities shall be remitted upon pay-
ment of Three Times the Duty (but not less
than $50), or the domestic value, whichever
is lower.

2. Mitigating Factors. When one or more of
the following mitigating factors are present,
the deciding officer may, within his discre-
tion, remit the liabilities upon payment of
Between One and One-Half and Three Times
the Duty or the domestic value, whichever is
lower:

a. Communications with the violator are
impaired because of language barrier, mental
condition, or physical ailment;

b. Violator cooperates with Customs offi-
cers after discovery of the violation by pro-
viding additional information which facili-
tates conclusion of the case;

c. Violator is an inexperienced traveler;
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d. There is contributory Customs error (for
example, violator demonstrates he was given
incorrect advice by a Customs officer).

3. Aggravating Factors. When one or more of
the following aggravating factors are
present, the deciding officer may, within his
discretion, remit the liabilities upon pay-
ment of Between Three and Six Times the
Duty (but not less than $100), or the domestic
value, whichever is lower:

a. Documentary or other evidence discov-
ered establishes violator’s intent;

b. Informant provides information which
tends to establish violator’s intent and leads
to discovery of the violation after the viola-
tor has been given an opportunity to prop-
erly declare;

c. Violator is an experienced traveler;

d. Undeclared articles are concealed to
evade U.S. law;

e. There is behavior, including extreme
lack of cooperation, verbal or physical
abuse, or attempted escape, which tends to
demonstrate a lack of respect for law and au-
thority.

4. Commercial Articles. When the undeclared
articles are brought in for commercial pur-
poses, the liabilities shall be remitted upon
the payment of Six Times the Duty (but not
less than $100), or the domestic value, which-
ever is lower. Mitigating factors may be used
to lower this amount to as little as Three
Times the Duty; aggravating factors may be
used to increase this amount up to Eight
Times the Duty.

5. Extraordinary Mitigating Factor.

a. When an individual who has been cleared
through Customs without discovery of any
undeclared article returns to the examina-
tion area and declares that article, the decid-
ing officer may, within his discretion, remit
the liabilities upon payment of One Times
the Duty.

b. An individual who declares articles some
time later (hours, days, weeks, etc.) may be
treated similarly.

6. Extraordinary Aggravating Factors.

a. When the offense is a second or subse-
quent violation, the deciding officer may,
within his discretion, remit the liabilities
upon payment of Between Six and Eight
Times the Duty (but not less than $250), or
the domestic value, whichever is lower.

b. When the offense is a second or subse-
quent violation, and there are aggravating
factors present, generally there shall either
be a denial of relief or mitigation to No Less
Than Eight Times the Duty or the domestic
value, whichever is lower.

c. When there is evidence of an ongoing
scheme to defraud the revenue involving
multiple entries without declaration of arti-
cles subject to declaration, the deciding offi-
cer shall act in accordance with the pre-
ceding paragraph.

II. Violations Involving Absolutely or Condi-
tionally Free Articles. For violations involving
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articles either entitled to entry free of duty
absolutely (classifiable under a duty-free
provision in Chapters 1-97, Harmonized Tar-
iff Schedule of the United States (HTSUS);
(19 U.S.C. 1202)), or entry free of duty condi-
tionally (entitled to treatment under the
Generalized System of Preferences (see
§§10.171-10.178, Customs Regulations) or
Chapter 98, HTSUS), the following rules
apply:

1. Mitigated Penalty for First Offense.

a. For violations which are first offense,
and involve articles entitled to the benefit of
GSP or Chapter 98, HTSUS, the liabilities
shall be remitted upon payment of One
Times the Duty which would have been due
if the articles had not been entitled to the
benefit.

b. For violations which are first offense,
and involve absolutely duty-free articles, the
liabilities shall be remitted upon payment of
Between One and Five Percent of the Domes-
tic Value, but not less than $50 (or the do-
mestic value, whichever is less) nor more
than $1,000.

2. Mitigating Factors. When mitigating fac-
tors such as those outlined above are
present, the deciding officer may, in his dis-
cretion, reduce the mitigated amount to a
lower figure.

3. Aggravating Factors.

a. When aggravating factors such as those
outlined above are present, the deciding offi-
cer may, in his discretion, remit the liabil-
ities for conditionally free articles upon the
payment of Between One and Two Times the
Duty (but not less than $100), or the domestic
value, whichever is lower.

b. For absolutely free articles, the deciding
officer may remit the liabilities upon pay-
ment of Between Five and Ten Percent of the
Domestic Value, but not less than $100.

4. Commercial Merchandise.

The fact that undeclared duty-free articles
are imported for commercial purposes may
be considered an aggravating factor under
section I1.3. of these guidelines.

II1. Other Applicable Rules.

1. These guidelines provide a framework
and procedure by which violations of 19
U.S.C. 1497 are to be analyzed. They are not
mandatory in the sense that they must be
absolutely applied. Customs officers varying
from these guidelines must provide reasons
for doing so in the case record.

2. Customs officers shall document miti-
gating and aggravating factors found in each
case in the case file. There must be a basis
shown for mitigated amounts.

3. It is intended that mitigating and aggra-
vating factors shall be considered together
and used to offset each other where appro-
priate.

4. The rate of duty to be used in calcu-
lating the mitigated penalty shall be the ap-
propriate rate from Chapters 1-97, HTSUS,
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and not the flat rate from Chapter 98,
HTSUS.

5. “Duty” means Customs duties and any
internal revenue taxes which would have at-
tached upon importation (see section 101.1(i),
Customs Regulations). Therefore, multiples
will also be applied to internal revenue taxes
which would have been due.

6. Customs officers may, within their dis-
cretion, consider other factors not here de-
lineated as aggravating or mitigating and
apply the guidelines accordingly. These addi-
tional factors must also be documented in
the case file.

7. These guidelines are not authority for
admitting into the commerce of the United
States articles which are conditionally or
absolutely prohibited from entry.

8. The presence of one or more extraor-
dinary aggravating factors, including but
not limited to those set forth in section I.6.
of these guidelines, may within the discre-
tion of the deciding officer be a basis for de-
nial of relief.

9. If the violator is being prosecuted crimi-
nally, the civil (19 U.S.C. 1497) liability gen-
erally is administratively settled only after
completion of the prosecution or with the ex-
press approval of the appropriate U.S. attor-
ney. Criminal prosecution of the violator,
however, is insufficient grounds to delay in-
definitely determination of the civil liabil-
ity. The Fines, Penalties, and Forfeitures Of-
ficer should contact the Chief Counsel rep-
resentative in the field to determine the best
course of action to follow with respect to the
civil liability. Chief Counsel representative
will consult with the U.S. attorney and the
Penalties Branch at Customs Headquarters.
Because of time delay problems, all seizures
involving criminal prosecutions must be
promptly coordinated in this manner, and
consideration should be given to immediate
referral of the forfeiture action to the U.S.
attorney for the institution of a judicial pro-
ceeding.

[T.D. 83-145, 48 FR 30100, June 30, 1983, as
amended by T.D. 89-1, 53 FR 51271, Dec. 21,
1988; T.D. 99-27, 64 FR 13676, Mar. 22, 1999]

APPENDIX B TO PART 171—CUSTOMS
REGULATIONS, GUIDELINES FOR THE
IMPOSITION AND MITIGATION OF PEN-
ALTIES FOR VIOLATIONS OF 19 U.S.C.
1592

A monetary penalty incurred under section
592 of the Tariff Act of 1930, as amended (19
U.S.C. 1592; hereinafter referred to as section
592) may be remitted or mitigated under sec-
tion 618 of the Tariff Act of 1930, as amended
(19 U.S.C. 1618), if it is determined that there
are mitigating circumstances to justify re-
mission or mitigation. The guidelines below
will be used by the Customs Service in arriv-
ing at a just and reasonable assessment and
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disposition of liabilities arising under sec-
tion 592 within the stated limitations. It is
intended that these guidelines shall be ap-
plied by Customs officers in pre-penalty pro-
ceedings and in determining the monetary
penalty assessed in any penalty notice. The
assessed penalty or penalty amount set forth
in Customs administrative disposition deter-
mined in accordance with these guidelines
does not limit the penalty amount which the
Government may seek in bringing a civil en-
forcement action pursuant to section 592(e).
It should be understood that any mitigated
penalty is conditioned upon payment of any
actual loss of duty as well as a release by the
party that indicates that the mitigation de-
cision constitutes full accord and satisfac-
tion. Further, mitigation decisions are not
rulings within the meaning of part 177 of the
Customs Regulations (19 CFR part 177). Last-
ly, these guidelines may supplement, and are
not intended to preclude application of, any
other special guidelines promulgated by Cus-
toms.

(A) Violations of Section 592

Without regard to whether the TUnited
States is or may be deprived of all or a por-
tion of any lawful duty, tax or fee thereby, a
violation of section 592 occurs when a person,
through fraud, gross negligence, or neg-
ligence, enters, introduces, or attempts to
enter or introduce any merchandise into the
commerce of the United States by means of
any document, electronic transmission of
data or information, written or oral state-
ment, or act that is material and false, or
any omission that is material; or when a per-
son aids or abets any other person in the
entry, introduction, or attempted entry or
introduction of merchandise by such means.
It should be noted that the language ‘‘entry,
introduction, or attempted entry or intro-
duction’” encompasses placing merchandise
in-bond (e.g., filing an immediate transpor-
tation application). There is no violation if
the falsity or omission is due solely to cler-
ical error or mistake of fact, unless the error
or mistake is part of a pattern of negligent
conduct. Also, the unintentional repetition
by an electronic system of an initial clerical
error generally will not constitute a pattern
of negligent conduct. Nevertheless, if Cus-
toms has drawn the party’s attention to the
unintentional repetition by an electronic
system of an initial clerical error, subse-
quent failure to correct the error could con-
stitute a violation of section 592. Also, the
unintentional repetition of a clerical mis-
take over a significant period of time or in-
volving many entries could indicate a pat-
tern of negligent conduct and a failure to ex-
ercise reasonable care.
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